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Re-writing the Concept of Burden of Proof;
Supreme Court Judgment in Sher Singh @
Partapa Vs. State of Haryana requires re-
consideration
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The golden rule that runs through the web of civilised criminal jurisprudence is that
an accuscd is presumed to be innocent unless he 15 found guilty of the charged
offence. Presumption of innocence is a human right as envisaged under Art.14 (2) of
the International Covenant on Civil and Political Kights 1966, Art.11(1) of the
Universal Declaration of Human Rights 1948 also provides that any charged with
penal offences has a right to be presumed innocent until proved guilty according to
law in a public trial at which he has had all the guarantees necessary for his defence.
Even before, it was part of English Common Law as observed by Viscount Sankey in
Woolmington v. Director of Public Prosecutions, (1935 AC 462), [Golden Thread
Judgment] that "no matter what the charge or where the trial. the principle that the
prosecution must prove the guilt of the prisoner is part of the common law of England
and no attempt to whittle it down can be entertained™. This principle is also became a
fundamental part of Criminal Law of India. fSee V. D. Jhingan Vs, State of Uttar
Pradesh AIR 1966 SC 1762/ 1t is also the cardinal rule of our criminal jurisprudence
that the burden in the web of proof of an offence would always lie upon the
prosecution to prove all the facts constituting the ingredients beyond reasonable
doubt. If there is any reasonable doubt. the accused is entitled to the benefit of the
reasonable doubt. A person has, no doubt, a profound right not to be convicted of an
offence which is not established by the evidential standard of proof beyond
reasonable doubt. But in Veeraswamy Case [(1991) 3 SCC 655/ the Constitution
Bench held that ~....... a statute placing burden on the accused cannot be regarded as
unreasonable, unjust or unfair. Nor it can be regarded as contrary to Art.2] of the
Constitution as contended for the appellant. It may be noted that the principle
reaffirmed in Woolmington case (Supra). is not a universal rule to be followed in

every case. The principle is applied only in the absence of statutory provision to the



contrary™. As obscrved by Justice K.T.Thomas in State of West Bengal v. Mir
Mohammad Omar and Others, [2000 (8) SCC 382} that ~the pristine rule that the
burden of proof is on the prosecution to prove the guilt of the accused should not be
taken as a fossilised doctrine as though it admits no process of intelligent reasoning.
The doctrine of presumption is not alien to the above rule. nor would it impair the
temper of the rule. On the other hand. if the traditional rule relating to burden of proof
of the prosccution is allowed to be wrapped in pedantic coverage the offenders in
serious offences would be the major beneficiaries. and the society would be the
casualty™. The Concept of “reverse burden™ has been adopted in many statutes like
Negotiable Instruments Act, Prevention of Corruption Act, Narcotic Drugs and
Psychotropic Substances Act etc. In Indian Evidence Act. Section 113A (for §.306

IPC) and Section 113B (for 304B IPC) places a reverse burden on the accused.

A Two Judge Bench [Vikramjit Sen and Kurian Joseph.}J| of the Supreme Court in
Sher Singh (@ Partapa Vs. State of Haryana [Criminal Appeal No. 1392 of 2011 dt
9.1.2015] while dealing with 8.304B IPC and S.113B Evidence Act interalia held as
follows:

1. The Prosecution can discharge the initial burden to prove the ingredients of 5.304B even by
preponderance of Probabilities

2. Once the presence of the concomitants are established or shown or proved by the prosecution,
even by preponderance of possibility, the initial presumption of innocence is replaced by an
assumption of guilt of the accused, thereupon transferring the heavy burden of proof upon
him and requiring him to produce evidence dislodging his guill, bevond reasonable doubt.

3. Keeping in perspective that Parliament has employed the amorphous pronounfnoun =it

{which we think should be construed as an allusion to the prosecution). followed by the word
“shown™ in Section 3048, the proper manner of interpreting the Section is that “shown™ has
to be read up to mean *prove”™ and the word “deemed™ has to be read down to mean
“presumed™. :

Regarding the third proposition. there is no scope for doubt since the Courts in India
have been interpreting the word *shown” to mean “prove™ and the word “deemed”™
has to mean *presumed” though not expressly declared as “reading down’ and
‘reading up’. [See Gurdip Singh vs. State of Punjab (2013) 10 8CC 395 in which
Kurian.J held “Though the expression “presumed” (s not used under Section 304B of
IPC, the words "shall be deemed ™ under Section 3048 carry. literally and under law,

the same meaning since the intent and contexi requires such atiribution”]



But the first two propositions require serious consideration because of a profusion of
precedents against it. The genesis of Section 304B of [PC introduced
w.e.f. 19.11.1986 as per Act 43 of 1986 relates back to the 91" Report of the Law
Commission of India. The Commission. in its Report dated 10th August, 1983,
recommended retorm of the law to deal with the situation which led to incorporation
of Sections 304 B in IPC. making “dowry death’ an offence and Section 113B in the
Evidence Act which provides for raising a presumption as to dowry death in case of
an unnatural death within seven years of marriage when it is shown that a woman was
subjected to harassment for dowry soon before her death. Presumption under §5.113B
of Indian Evidence Act is a presumption of law. On proofl of the essentials mentioned
therein, it becomes obligatory on the court to raise a presumption that the accused
caused the dowry death. The presumption shall be raised only on proof of the

following essentials:

(1) The question before the court must be whether the accused has committed the
dowry death of a woman. {This means that the presumption can be raised only it the

accused is being tried for the offence under S.3048. 1PC.)

(2) The woman was subjected to cruelty or harassment by her husband or his

relatives.
(3) Such cruelty or harassment was for. or in connection with any demand for dowry.

(4) Such cruelty or harassment was soon before her death. [Raman Kumar vs. State
of Punjab (2009) 16 SCC 35].

Reading S.113B of the I:"\'idence Act. as a part of S.3(4B. if the prosecution succeeds
in showing that soon before her death she was subjected by him 1o cruelty or
harassment for or in connection with any demand for dowry and that her death had
occurred (within seven years of her marriage) otherwise than under normal
circumstances “the court shall presume that such person had caused the dowry death”
[S- M. Multani v. State of Karnataka AIR 2001 SC 921]. The key words in S.113B are

"shall presume’ leaving no option with a Court but to presume an accused brought






